
Summary and Analysis 

Memphis/Shelby County Anti-Predatory Lending Coalition 

The Tennessee Home Loan Protection Act of 2006 is a product of serious, long-
term negotiations between Tennessee’s top consumer advocates and the Tennessee 
Bankers and Mortgage Brokers Associations, and aggressive lobbying by Memphis Area 
Association of Realtors and Tennessee Association of Realtors.  The bill was sponsored by 
Representative Larry Turner (D-85, Memphis) in the House and by Senator Roy Herron (D-
24, Dresden) in the Senate.  A May 13, 2006 article in The Commercial Appeal quoted 
Senator Herron saying that Memphis/Shelby County Anti-Predatory Lending Coalition 
members were crucial to shaping the legislation, naming NAACP Memphis Executive 
Director Johnnie Turner and Webb Brewer, General Counsel of Memphis Area Legal 
Services for their work, in particular. 
 
It is considered to be a relatively strong anti-predatory lending bill.  It is certainly the best 
bill that could have been passed given the current political climate, and will save millions 
of dollars for Tennessee homeowners. 
 
 
First, the new law will expand the definition of a high-cost loan.  A normal mortgage has 
about 1 or 2 percent in fees.  Predatory lenders charge much higher, even up to 10% of 
the loan amount.  Now, anything over 5% in fees will be flagged (high-cost loan 
trigger).  If a loan is flagged, the lender has to follow tougher rules regarding the terms 
of the loan.   
 
The bill will provide these new protections for high-cost borrowers: 
 
1. Flipping - Lenders may not re-finance a home loan or a high-cost home loan 

within 30 months of an existing loan when the new loan does not have a 
reasonable benefit to the borrower.  

 
2. Pre-Payment Penalties - No Pre-payment penalties in excess of 2% of the 

loan amount or in excess of a 24 month period from the making of a loan may be 
included in high-cost loan terms or charged to a borrower in a high cost loan. No 
prepayment fees may be charged in a new loan if a lender is refinancing a loan it 
holds or one that is held by an affiliate of the lender. 

 
3. Financing Points and Fees - A lender may not finance points and fees in 

connection with a high-cost loan in excess of 3% of the loan amount in loans of 
$30,000 or more or 5% of the loan amount in loans of $30,000 or less. A lender 
may not charge a borrower points and fees in connection with a new loan if it 
refinances a loan held by the lender or an affiliate.  

 
4. Lending Without Regard to the Borrower's Ability to Repay - No 

lender may make a high-cost home loan unless it reasonably believes the 
borrower will be able to make the scheduled payments to repay the indebtedness. 
A presumption is created whereby mortgage payments less than 50% of a 
borrower's income are affordable. 
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5. Balloon Payments - No lender shall make a high-cost home loan that contains 
a scheduled payment that is more than twice as large as a regular scheduled 
payment. 

 
6. Negative Amortization - No lender may make a high-cost loan in which the 

principal increases over the course of the loan. 
 
In addition, 
 
7. No lender shall make a high-cost home loan in which the lender may, at its sole 

discretion, call the balance of the indebtedness due, absent a material default in 
repayment of the loan. 

 
8. Severe restrictions are placed on a lender's ability to charge late fees in a high-cost 

loan. 
 
9. No lender may make a high-cost home loan in which the interest rate increases 

after a default 
 
10. No lender shall encourage or recommend defaulting on a high-cost loan. 
 
11. A lender or servicer must provide a borrower 2 payoff statements free of charge 

within any 12 month period. 
 
12. A lender must give a borrower of a high-cost loan a 12 point bold face warning 

that they are about to enter a high-cost loan, which may be disadvantageous to 
them. 

 
There are several other provisions that apply to ALL mortgage loans that are 
very important.  They are: 
 
1. Right to Cure - A borrower must be given a notice of default and his right to 

cure the default at least 30 days before initiating foreclosure and can incur no 
attorney's fees during that period. A borrower may cure the default by paying the 
past due indebtedness and any reasonable fees up to 3 days before foreclosure. 
This provides a very important new protection for Tennessee borrowers. 

 
2. Assignee Liability - Secondary lenders are liable to borrowers for any 

violations of this law unless they can show they had reasonable procedures and 
practices to ensure that did not acquire loans that violate the act. This also creates 
a powerful new means of holding secondary lenders accountable for exploitative 
lending practices. 
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3. Enforcement - A borrower may bring a civil action to enforce the law within 3 
years of the date he should reasonably have discovered the violation. 

 
- For intentional violations a borrower may recover actual 

damages and costs 
- For willful or intentional violations, the borrower may recover all 

finance charges and fees paid and forfeiture of all remaining 
interest. 

- The borrower may receive punitive damages where the violations 
are malicious or reckless 

 
 Also, the damage provisions provide a longer period within which to bring an 

action and a severe statutory penalty for willful violations. 
 
 
There were some provisions that consumer advocates would have liked to 
see, but were not included in the bill.  It may be possible for some of the 
provisions to be pursued as amendments as early as the upcoming legislative session; 
mandatory mortgage counseling has already been named as a priority once the logistics 
of making free, accredited counseling available statewide have been worked out. 
 
The first had to do with the "flipping" provision, which only applies to high-cost loans.  Our 
colleagues from the Center for Responsible Lending believe that unscrupulous lenders can 
strip equity from borrowers by refinancing loans in a series of transactions just below the 
trigger for high-cost loans.  We tried very hard to get this included; however, the lenders were 
adamant that they did not want to provisions of the bill to affect the prime market.  They 
insisted that all the protections be limited to the subprime market where most abuses occur.  I 
was told repeatedly that they were flexible on everything but this one point and that it was a 
deal breaker.  Since we all believed we couldn't pass a bill in the face of strong opposition 
from the TBA, this issue boiled down to whether we were willing to let a lot of other good 
protections go for this one point.  
 
The second important issue had to do with whether any pre-payment penalties are included in 
the "fees and charges" trigger for high-cost loans.  In the original bill we had included bona 
fide discount points and conventional prepayment penalties above 2% of the loan amount.  In 
other words, we excluded 2% of discount points and/or prepayment penalties and included 
the excess.  The compromise bill includes everything above 2% of discount points, but does 
not address pre-payment penalties in the definition of "points and fees".  Current federal law 
does not include pre-payment penalties in the "points and fees" trigger, but we had hoped to 
improve the Tennessee law with respect to this point.  
  
As an illustration of the importance of this issue, a large national mortgage lender that is a 
defendant in many of the lawsuits we have brought has a standard pre-payment penalty of 6 
months interest payments if a mortgage is re-financed within 5 years.  On a $40,000 loan, 
which is their minimum loan amount, financed over 30 years at 10% interest, this would 
translate to a prepayment penalty of approximately $2,100, which is slightly over 5% of the 
loan amount.  If 2% were exempt, $1,300 would still go into the "points and fees" trigger, 
leaving only $700 of other fees and charges before the loan would be classified as a high 
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cost loan.  In perspective, all of the loans in our litigation would easily be "high-cost loans" 
under the standards in the compromise bill, but this illustrates that this point could make the 
difference in whether many loans are treated as high-cost loans.  
  
A third disappointment relates to the mandatory counseling provision for high-cost loans.  Our 
original bill called for mandatory counseling before a borrower could consummate a high-
cost loan.  This provision became problematic with the realization that free accredited housing 
counseling was available in only about half of Tennessee's counties.  We wrote an amended 
draft calling for mandatory counseling only in those counties where a borrower could obtain 
free, accredited counseling with the Department of Financial Institutions publishing an annual 
list of those counties with accredited agencies. Unfortunately, the department balked at 
accepting this responsibility so we have ended up without mandatory counseling but instead a 
12 point notice in high cost loan documents advising a borrower to seek counseling and a 
requirement that lenders provide lists of free accredited counseling agencies to borrowers.  
 
 


